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~ Owe11S, james, Ven10n & Weeks, EA,
ATTORNEYS AT LAW

(208) 667-0683
Fax (208) 664-1684

e-mail: ojV@dmi.net

Street Address
1301 W Lakewood Drive

Suite 200
Coeur d'Alene, Idaho 83814

December 17,2002
All Attorneys licensed in Idaho &0 Washington

RECEIVED AMS
DEC 2 6 2002

"VIA REGULAR MAIL"
A. J. Yates, Administrator
Agriculture Marketing Services
United States Department of Agriculture
1400 Independence Avenue Southwest
Room 3071, STOP 0201
Washington, D.C. 20250-0201

(date)

RE: Hop Marketing Order

Dear Mr. Yates:

My clients are members of a much larger group that opposes the
proposed Hop Marketing Order. The Proponent Committee has
submitted a request to your office for an administrative hearing for the
purpose of promulgating rules for a federal hop marketing order. The
purpose of this letter is to alert you to the significant opposition to this
proposal from within the United States hop industry.

The Proponents Committee would like the United States
Department of Agriculture to believe that its proposal enjoys strong
industry-wide support. This is simply not the case. The opposition to
this proposal spans Idaho, Washington, Oregon, California and all types
of growers.

Contrary to the proponents' claims, they do not have a "solid
majority in excess of the two-thirds needed for approval." There are
significant numbers of growers against the proposed order. The State of
Idaho hop growers recently voiced "in the strongest terms possible" their
opposition to the establishment of a hop marketing order. Many growers
in Oregon and Washington are likewise strongly opposed. The Oregon
Hop Growers Association recently mailed out ballots to all growers in
that state to gauge support for a federal marketing order. The results of
this ballot show significant opposition. In Washington, the proponents of
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the federal marketing order attempted last year to persuade the
Washington Department of Agriculture to pass state regulations for a
proposed hop set-aside program. While that proposed legislation enjoyed
greater support among the hop industry than the current federal
marketing order, it ultimately failed. (Please find enclosed the
opposition's objections to the state proposal, along with the Washington
State Department of Agriculture's final decision). It is important to
recognize that a number of the hop growers that supported the proposed
Washington State regulations are now opposing the current proposed
federal marketing order.

The opposition group is numerous and diversified in its reasons for
opposing the federal marketing order. While their reasons may be
diverse, the group is strongly united in the principle that the federal
marketing order is unacceptable. It is the intention of the opposition
group to do everything legally within its power to stop the proposed
federal marketing order. It is not this group's intention to try and change
or modify the way the proposed order is written. The group is united in
its belief that the federal government should not use its power to regulate
the free market and the free enterprise of hop farming.

The opponents recognize that under certain conditions marketing
orders have proven useful for agricultural producers. Unfortunately, the
hop industry has been through three previous marketing orders that
have all failed to achieve their goals. The failure of the last federal hop
marketing order is still negatively impacting the growers today and is one
of the historical bases for the current downturn in the global hop
industry. Since the last order was terminated, the U. S. hop industry
has undergone dramatic changes that make it all the more likely that the
current proposed federal marketing order will likewise fail.

In addition to growers who speak out publicly against the proposed
order, there are many others who will not openly commit to opposing the
order because of political backlash from the proponents; however, the
silent opposition will vote against the proposed order.

Due to the seriousness of this issue, the opponents' group has
retained my services and has engaged an independent agricultural
economist. If the proposal is allowed to go to hearing, the opponents will
submit significant documentation in support of their opposition.
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Further, we will be submitting a number of well-founded legal arguments
against the proposed order. Upon our initial review, it appears that the
proponents' proposed marketing order violates fundamental
constitutional principles as well as long-held principles in agricultural
law.

We urge the V.S.D.A. to deny the proponents' request for an
administrative hearing. The proposed order will only serve to further
divide an already divided industry. It serves no purpose for the V.S.D.A.
to waste precious resources on a fractured industry and a federal
marketing order that is preordained to fail.

Respectfully

1-

LY}'a~es
Attorney~or: Puterbaugh Farms, Inc.,
Stacy Puterbaugh, R. Martin Puterbaugh,
Double "R" Hop Ranches, Inc., Kevin Riel,
Keith Riel, Steven Riel, Shinn and Son, Inc.,
Edward L. Shinn, G. S. Desmarais, L.L.C.,
George Eric Desmarais and G. S. Desmarais

Enclosures
LLJ/re

VERNON & WEEKS P.A.
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Leander L. James, WABA 24043
OWENS, JAMES & VERNON, P .A.
Attorneys at Law
1250 Ironwood Drive, Suite 320
P.O Box 1578
Coeur d' Alene, ID 83814
Telephone: (208) 667-0683

Attorneys for: Puterbaugh Farms, Inc.,
Stacy Puterbaugh, R. Martin Puterbaugh,
Double "R" Hop Ranches, Inc., Kevin Riel,
Keith Riel, Steven Riel, Shinn and Son, Inc.,
Edward L. Shinn, G. S. Desmarais, L.L.C.,
George Eric Desmarais and G. S. Desmarais

BEFORE THE DIRECTOR OF THE
WASHINGTON STATE DEPARTMENT OF AGRICULTURE

RE: RECOMMENDED DECISION FOR
PROPOSAL TO AMEND HOP
MARKETING ORDER TO IMPLEMENT
A SPECIAL ASSESSMENT ON HOPS
AND CONDUCT A SET-ASIDE
PROGRAM

Case No. CV 99-02186

OBJECTIONS

COME NOW PUTERBAUGH FARMS, INC., STACY PUTERBAUGH, R

MARTIN PUTERBAUGH, DOUBLE "R" HOP RANCHES, INC., KEVIN

RIEL, KEITH RIEL, STEVEN RIEL, SHINN AND SON, INC., EDWARD L.

SHINN, G. S. DESMARAIS, L.L.C., GEORGE ERIC DESMARAIS and G.

S. DESMARAIS by and through their attorney Leander L. James, of the

firm of OWENS, JAMES & VERNON, P.A., and submit their Objections to

the State Department ofWashington Agriculture's Recommended

Decision for Proposal to Amend Hop Marketing Order to Implement a

Special Assessment on Hops and Conduct a Set-Aside Program

OBJECTIONS -1
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T
he

econom
ic 

position 
of spot 

hop grow
ers 

w
ho 

have created 
an oversupply.

the 
national 

(and 
international) 

price 
of hops 

upw
ard 

and 
protect 

the

pay 
other 

hop farm
ers 

to 
not 

grow
 crops.

increase 
over the 

current 
assessm

ent) 
on hop f

532-025 
and W

A
C

 16-532-040. 
T

hese rules 
create a punitive 

tax (a 400%

grow
er's 

agenda 
by recom

m
ending 

rule 
changes 

in the 
f

directly 
to pass hastily 

drafted 
legislation 

for the year 2002.

and 
petitioned 

the 
W

ashington 
D

epartm
ent 

of A
griculture

circum
vented 

the 
W

ashington 
H

op C
om

m
ission 

rule 
m

aking 
procedures

com
petitive 

advantage 
over contract 

grow
ers.

increasing 
and 

m
aintaining 

hop prices; 
and 2) g

set-aside 
acreage.

statutory 
schem

e 
w

hereby 
hop 

grow
ers 

(largely 
contract 

grow
ers) 

are

hand, 
w

ere facing 
econom

ic 
difficulty

production 
costs 

for the 
2002 

harvest

able

tax

T
he 

D
epartm

ent, 
perhaps 

unw
ittingly, 

is 
now

 
prom

oting 
the 

spot

to
negotiate

proceeds,

contracts

and

T
he 

statutory 
schem

e 
has 

duel 
purposes:

interest

that

earned

brought

S
pot hop grow

ers, 
on the 

other

T
he purpose 

is to m
anipulate

thereon.

T
hese 

spot hop petitioners

pricesers w
ho 

grow
 crops 

to

g spot hop grow
ers 

a

above

w
ould (D

epartm
en t)

of W
A

C
 

16-

anticipated

be
used

A
 

group 
of 

these 
spot 

grow
ers 

started 
'a 

m
ovem

ent 
to 

create 
a

taxed, 
and these funds 

paid 
to other grow

ers 
(largely 

spot hop grow
ers) to1)



,

collecting and administering this new tax.l

II.

OBJECTIONS

A rule is invalid if it (1) violates constitutional provisions;
(2) eiXceeds the agency's statutory authority; (3) was adopted
without compliance to statutory rule-making procedures; or
(4) is arbitrary and capricious in that it could not have been
the product of a rational decision maker. RCW
34.Q5.570(2)(c); Neah Bay Chamber of Commerce v. Dep't of
Fisheries, 119 Wn.2d 464, 469, 832 P.2d 1310 (1992).

WaShington Ind. Tel. V. WA Util. & Trans. Comm., 110 Wn
Appl. 147, 155 (2002).

A. Fatal Draftine: Errors.

The! proposed legislation contains a number of fatal drafting errors.

The drafters were under extreme time constraints. They were given

insufficierllt time and opportunity to carefully think through the multiple

legal pro~lems that might arise from the proposed rule changes. While

presumably doing their best under these extreme time constraints, the

drafters final product contains critical and fatal errors that include,ci
~
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are not liJ/nited to, the following:

ProiPosed WAC 16-532-025(1) states: "The Board shall enter

contracts! with and pay individual growers to refrain from growing hops

I Proposed ~AC 16-532-025(10)(0)(3) provides that the 400% increase in assessments will be used to pay

"the reasonal)le cost of administration inculTed by the Board."
I ",----

OBJECTI</)NS -4
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A
 num

ber 
of grow

ers 
w

ho 
claim

 
they 

fall 
into 

this 
category 

are, 
in 

fact)

"refrain[ing] 
from

 
grow

ing 
hops," 

as required 
under 

W
A

C
 

16-532-025(1)

taxed 
hop 

grow
ers 

w
ho 

w
ill 

have 
incurred 

econom
ic 

loss 
as a result 

of

set-aside 
program

's 
adm

inistrative 
costs?

program
 

and 
require 

repaym
ent 

of 
subsidies 

paid?

the 6,000 
acre m

inim
um

, 
w

hat 
is the 

H
op B

oard 
to do? 

E
nd 

the 
subsidy

paid 
as subsidies.

m
inim

um
.

E
xcluding 

these acres, the total 
set-aside 

m
ay fall 

short 
of the 6,000 

acre

qualified

having 
already 

been replanted 
w

ith 
alternative 

crops.

happens 
if the proposed- acreage does not 

m
eet the 6,000 

acre 
m

inim
um

existing 
planted 

acreage."

500,

Indeed, 
m

isinterpretations 
are 

already 
occurring.

T
he 

rule 
does 

not 
take 

into 
account 

that 
farm

ers 
w

ho 
initially

acres 
for 

the

Inevitably, 
som

e 
acreage 

that 
initially 

qualifies 
for 

the 
set-

ently 
calculated 

in the 
6,000 

acreage 
m

inim
um

 
are not

e of the 
"com

m
itted" 

acreages are no 
longer 

"existing,"

In the 
event the 

total 
set-aside 

acreage falls 
short 

of

set-aside
do 

not

..
T

he 
rule 

does 
not 

take 
Into

W
ho 

w
ill 

com
pensate 

the

have
qU

i

W
ho 

w
ill 

bear 
the

ry

in 
the 

m
inim

um
 

am
ount 

of 6,000, 
but 

not 
to 

exceed a total 
of 

6,
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T
hus, 

the 
statute 

relies 
upon 

a "solicitation" 
and 

"w
ritten 

com
m

itm
ent"

receipt 
of the w

ritten 
com

m
itm

ent 
of the grow

er sent to the U
nited 

S
tates

grow
ing 

hops." 
Id.

harvest 
of 

crops 
as 

not 
"grow

ing" 
hops.

w
ith 

higher 
alpha 

content.

using 
the 

2002 
set-aside 

year 
to 

plant 
and 

grow
 

new
 varieties 

of

potential 
~

ut-off 
date 

for 
qualification 

in 
the 

set-aside 
program

 
occurs

deadline 
of 

A
pril 

25, 
2002, 

occurring 
before 

the 
rules 

are 
law

,

given prior 
to enactm

ent 
of the statute.

9, 
2002 

correspondence 
to 

W
ashington 

H
op G

row
ers 

(bold 
in 

original).

for potential 
participation 

in this 
program

 
is A

pril 
25, 

2002." 
S

ee A
pril

states 
in part:

m
ade 

by A
dm

inistrator 
A

nn 
E

. G
eorge on A

pril 
9, 2002.

m
ultiple 

solicitations, 
the 

statue 
is presum

ably 
referencing 

a solicitation

the 
B

oard 
in 

A
pril 

2002."

D
epartm

ent 
of A

griculture. 
..

shall 
be let on a first 

com
e-first 

served basis as determ
ined 

by the date of

statute 
flies 

in 
the 

face 
of 

the 
plain 

statutory 
language: 

"refrain 
from

before the set-aside 
program

 
exists.

T
he proposed 

legislation 
further 

provides: 
"C

ontracts 
w

ith 
grow

ers

G
row

ers 
given 

an opportunity 
to com

m
i~

 
to a "potential" 

set-aside
I

"T
he 

deadline 
to 

subm
it 

set-aside 
acreage com

m
itm

ents

W
A

C

T
hese 

farm
ers 

w
ould 

characterize

in response 
to the 

solicitation 
issued 

by

16-532-025f2) .

T
he proposed 

rules 
incorporate 

a

W
hile 

there 
w

ere

T
hat 

solicitation

T
his 

characterization 
of

,
before 

enactm
ent 

of 
the 

law
 

are 
in 

a 
vastly 

different 
position 

than



growers after the enactment. For example, growers who did not commit

acreage based upon the assumption that the set-aside program would

(having missed the statutory deadline before the statute became law) and

that was not legally in existence when they were solicited. This

retroactive statutory scheme denies growers the most basic due process

and equal protection under the state and federal constitutions: a grower

that would otherwise qualify for the program now will not qualify because

he applied late and missed a cut-off date that occurred prior to WAC 16-

532-025 becoming law.

The "solicitation" referred to in WAC 16-532-025(2) belies the

reali ty therethat multiple, confusing solicitations. Thiswere is

evidenced by an April 9, 2002, memorandum posted by Washington Hop

Commission Administrator Ann George, stating in pertinent part:

Letters are going out to all Washington hop growers
today soliciting acreage commitments for this Washington
hop set-aside program. In order to participate in this
program, the set-aside acreage commitment form included
with this letter must be completed and returned to the
Washington Agricultural Statistics Service. Previous acreage
set-aside commitments that \vere submitted on the Hop
Producer Agreement WILL NOT serve to enroll your acreage
in this program.

April 9, 2002, internet memorandum of Administrator Ann
George. ,

",-
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abandoning 
acreages 

planted 
w

ith 
hops 

to 
their 

landlords 
and 

claim
ing

converted

w
ater 

and 
other 

operational 
costs 

w
hile 

the 
acreage 

sits 
idle 

or 
is

subsidy 
is 

intended 
to 

com
pensate 

the 
"

circum
stances 

one 
party 

farm
s 

land 
leased 

from
 

a 
second 

party.

qualifying 
acreage

qualifying 
acre 

is.

planted 
w

ith 
hops 

that 
are 

grow
n, 

but 
not 

harvested 
in 

2002

S
ervice 

m
ay not 

qualify 
for the 

program
, 

since 
they did 

not 
subm

it 
their

su bm
i tted

U
nited

"U
nited 

states 
D

epartm
ent 

of 
A

griculture."

added.

returned 
to 

the 
W

ashington 
A

gricultural 
S

tatistics 
S

ervice."

com
m

itm
ent 

form
 

included 
w

ith 
this 

letter 
m

ust 
be 

com
pleted 

and

statem
ent: 

"In order to participate 
in this 

program
, 

the set-aside 
acreage

T
o w

hom
 

is the 
subsidy 

paid?

T
he 

proposed 
rule 

provides:

G
reater

W
A

C
 

16-532-025(2) 
refers 

to 
w

ritten 
com

m
itm

ents 
sent 

to 
the

to 
another

com
m

itm
ents

A
s described 

above, 
som

e grow
ers 

interpret 
acreage

confusion

S
tates 

D
epartm

ent

crop.

, over 
this

to

of 
A

griculture

theY
et, W

ashington

"P
aym

ent 
shall 

be m
ade 

under 
the

tenan t

W
ho 

is the 
"grow

er?" 
U

nder 
m

any

"solicitation'

grow
er" 

for 
the 

cost 
of 

taxes,

(U
S

D
A

).

hop 
farm

ers

T
he 

N
ational 

A
gricultural

A
gricultural

IS",-

G
row

ers 
w

ho

S
tatistics 

S
ervice 

(N
A

S
S

) is 
an 

agency 
w

ithin, 
but 

separate 
from

created

are 
already

Id., 
italics

S
tatistics

contract 
on a per acreage basis." 

T
here is no criteria 

to determ
ine 

w
hat 

a

com
m

itm
ent 

directly 
to the U

S
D

A
 as required 

under 
the proposed 

rule.

by

T
he

the

theas
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w
ill 

not reflect the total 
num

ber 
of acres 

set aside.

"com
m

itted" 
under 

that 
subsection 

in response 
to the A

pril 
"solicitation"

acreage com
m

itted 
under 

subsection 
(2) of this 

section." 
Y

et, the acreage

adm
inistrative 

expenses.

total 
funds 

w
ill 

be collected.

section." 
W

A
C

 
16-532-025(3).

divided 
by 

the 
total 

acreage 
com

m
itted 

under 
subsection 

(2) 
of 

this

any, 
less 

the 
reasonable 

cost 
of 

adm
inistration 

incurred 
by 

the 
B

oard,

532-040(1)(b), 
together 

w
ith 

interest 
earned 

on 
the 

funds 
collected, 

if

acre sum
 

equal to the total 
am

ount 
of the funds 

collected 
under 

W
A

C
 

16-

acre basis.

form
ula 

provides:

econom
ic 

incentive 
to apply.

equal 
protection 

right 
violated, 

they 
had 

no notice 
of the 

cut-off 
and 

no

off date and w
ill 

not qualify 
for the subsidy.

w
ere 

not solicited 
in A

pril 
2002, 

w
ill 

m
iss 

the "first 
com

e-first 
serve" 

cut-

these 
acreages 

from
 production.

the grow
er, 

since the landlord 
w

ill 
bear the econom

ic 
burden 

of rem
oving

U
nder 

the 
statutory 

intent, 
the Landlord 

is in better 
position 

to qualify 
as

subsidy 
paym

ents 
because 

they w
ill 

"refrain 
from

 grow
ing 

hops" 
in 2002

,
P

roposed W
A

C
 16-532-040 

is vague and am
biguous:

T
he contract 

shall 
provide 

for paym
ent 

to the 
grow

er of a per

"P
aym

ent 
shall 

be m
ade 

under 
the 

contract 
on 

a per

It 
relies 

upon 
the 

denom
inator 

of 
the 

"total

It 
does 

not 
address 

w
hat 

are 
reasonable

T
his 

language 
d

H
ow

ever, 
ironically, 

the 
landlords, 

w
ho

T
heir 

basic 
due process 

and

---not 
tell 

us 
w

hen 
the

"

T
he form

ula 
for 

subsidy 
paym

ents 
is vague, 

undeterm
inable.

T
he



In addition to the annual assessment specified in
(l}(a), a special assessment on all varieties of hops of ten
dollars per affected unit shall be imposed on hops produced
in the 2002 crop year. The purpose of the special
assessment is to fund the set-aside program authorized in
WAC 16-532-020(10)(0}. .

Id.

"all kinds and varieties of 'humulus((Hops" are defined as:

lupulus' grown, picked and dried in the state of Washington, whether

loose, packaged or baled and all oils, extracts and/ or lupulin derived

The critical term "affected unit" isWAC 16-532-010(9)therefrom

"two hundred pounds net of hops, or the amount of lupulinJdefined as:

extract or oil produced from two hundred pounds net of hops." WAC 16-

Thus an affected united can be a two532-010(15), italics added.

hundred pound net of hops or extracted oil produced from those hops

Hop growers who currently have cold storage hops harvested in 2001 will

produce these hops into pellets and extract oil or lupulin from these hops

As written, the statute literally imposes an assessment onin 2002,

these crops harvested last year.

When is a hop "produced," and thus subject to the $10 assessment

WAC 16-532-010 does define when aor tax? Production is not defined.

"'Processed' means and includes all hops which arehop is "processed":

lupulin, and/oroils, other forms,converted into pellets, extracts,

",-
OBJECTIONS -10



strategy 
m

ay result 
in tax benefits 

to grow
ers.

and 
receive 

the 
subsidy 

on 
those 

fifty 
acres, 

yet, 
in 

the 
sam

e 
year,

field,

tax,

cold 
storage 

and 
not 

p;

the 
2002 

crop 
year 

on

the taxing 
of cold-storage 

hops harvested 
in 2001 

and produced 
in 2002.

the notice 
and

legislation) .

m
arket 

price 
for 

hops 
increases 

as 
result 

of 
the 

proposed 
set-aside

spot

B
aled 

hops 
in 

cold 
storage 

from
 

2001 
w

ill 
b~

 
produced 

into 
pellets,

"w
hole 

dried 
hop cones, 

w
hether 

loose 
or baled" 

are not 
produced 

until

dried 
hop cones, 

w
hether 

loose 
or baled."

T
he proposed 

rules 
do not 

prevent 
hop farm

ers 
w

ho 
"refrain 

from

W
hat 

is the "2002 
crop year?" 

Is the 
crop year 

the 
year 

in 
w

hich

F
or exam

ple, 
F

arm
er 

A
 can 

rem
ove 

fifty 
acres 

from
 

grow
ing 

hops

~

A
 grow

er 
m

ay 
harvest 

a crop 
this 

year, 
place 

it 
in

:nt period 
that 

hop gro'.vers have 
not contem

plated

tce 

it until 
next year, 

thus 
avoiding 

the $10/lb.

W
A

C
 

16-532-010(10).

,uced 

this 
year:

T
huss.

extract, 
oils and 

lupulin 
or other 

form
s 

this 
year, 

(particularly 
if the



B. The proposed rules are beyond the scope of powers e:rante~

to the Department of Ae:riculture and the Washine:ton Hop'

Commission.

State agencies possesses only those powers granted by statute.

Washington Ind. Tel. V. WA Util. & Trans. Comm., 110 Wn. App. 147

(2002), citing In re Registration of Electric Lightwave, Inc., 123 Wn.2d

530, 536, 869 P.2d 1045 (1994). "When reviewing an agency rule, the

reviewing court shall declare the rule invalid if it finds that the rule

exceeds the agency's statutory authority." Washington Ind. Tel., 110 Wn.

App. at 154.

Neither the Washington Department of Agriculture nor the

Washington Hop Commission is empowered to impose a punitive tax on

See RCW 15.65.030 andhop growers to pay other growers not to gro'~.

WAC 16-557-030. Indeed, the proposed rules run contrary to the

declaration of police power set forth in RCW' 15.65.030, which provides

in pertinent part:

It is declared to be the policy and purpose of this chapter to
promote the general welfare of the state by enabling
producers of agricultural commodities to help themselves, in
establishing orderly, fair, sound, efficient and unhampered
marketing, grading and standardizing of the commodities
they produce. ..

~
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Id.

The rules penali~e farmers who had the foresight and skill to

contract their hops for the year 2002 (contracted f~mers in the "sold
"",-
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have done a good job of fam
1ing 

business 
m

anagem
ent.

T
hese later 

farm
ers 

took a

crops 
and 

are flooding 
the 

m
arket 

w
ith 

non-contracted 
hops 

(spot hops).

foresight 
or skill 

to negotiate contracts, 
and w

ho'nevertheless 
have grow

n

tax w
ill 

be paid 
to hop farm

ers 
w

ho did 
not have the opportunity, 

desire,

ahead 
position").

T
hus 

the 
proposed 

rules 
have 

the 
direct 

effect 
of 

subsidizing 
non.

com
pensate 

them
 

for w
ater, 

taxes 
and 

rem
oval 

of hops 
in those 

fields)

leased 
fields 

and 
claim

ing 
the 

subsidy 
(w

hich 
is 

intended 
in 

part 
to

their 
fields.

traditional 
varieties 

grow
n 

by the 
taxed 

farm
(~

rs 
w

ho 
did 

not 
change 

over

established 
fields 

of 
higher 

alpha 
crops 

that 
co

not 
harvest 

the 
new

 varieties 
this 

year, 
but 

w
ill 

retum
 

next 
year 

w
ith

and grow
ing 

new
 hop varieties 

in the 
set-aside 

fields.

are claim
ing 

they are not grow
ing 

hops, 
w

hen, 
in fact, 

they are planting

over the taxed 
hop farm

ers.

now
 be the 

recipients 
of subsidies 

from
 

the tax 
im

posed 
on farm

ers 
w

ho

the 
free 

m
arket 

price 
fluctuations.

desirable 
crops

contracted 
grow

ers 
to change 

their 
fields 

over to m
ore 

com
petitive, 

m
ore

T
he rules 

give subsidized 
farm

ers 
an 

unfair 
econom

ic 
advantage

S
im

ilarly, 
hop farm

ers 
w

ho 
leased land 

are abandoning 
the

~(;'..)T
hese farm

ers 
negotiated 

their 
contract 

price 
w

ithout

Indeed, 
som

e of those 
vying 

for the 
subsidy

ble on spot hops, 
subjecting 

them
selves 

to

H
aving 

lost 
this 

gam
ble, 

they w
ould

:~

'.~
-. -'

",- te 
better 

w
ith 

the

T
hese farm

ers 
w

ill

know
ledge 

that 
a $10 

per unit 
tax 

w
ould 

be im
posed 

U
T

)on them
.

T
his
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contracts, 
at its 

discretion, 
w

ith 
individual 

producers 
of the hops 

to 
set-

purportedly] 
affirm

 
the 

H
op 

C
om

m
odity 

B
oard's 

authority 
to 

enter 
into

econom
ic 

advantage 
over the S

tate of W
ashington.

exam
ple, 

w
hich 

com
petes 

heavily 
in 

hop production, 
w

ill 
gain 

significant

S
tate, 

w
ill 

be 
lost 

to 
com

petitive 
states 

ar.ld 
countries.

on 
these 

foreign 
crops, 

w
hich 

w
ould 

otherw
ise 

accrue 
to 

W
ashington

W
ashington 

grow
ers, 

w
ithout 

a net 
reduction 

of acreage. 
M

oney 
earned

and 
O

regon} 
and 

nations 
(e.g. G

erm
any).

S
tate 

grow
ers 

w
ill 

be replaced 
by grow

ers 
from

 
other 

states 
(i.e. Idaho

R
C

W
 §15.65.030. 

A
creage rem

oved 
from

 
hop production 

by W
ashington

glut 
that 

these rules 
are intended 

to rem
edy.

crops 
w

ill 
c~

use greater 
glut 

on the m
arket 

in 2003, 
thus 

aggravating 
the

farm
er's 

ability 
to "m

arket" 
his/her 

crops.

com
petitive 

advantage 
in 

the 
global 

m
arket 

w
ill 

"ham
per" 

the 
taxed

tax, 
lost in9om

e 
revenue 

on the am
ount 

taxed, 
contract 

disputes 
and 

lost

conflicts 
over these contracts 

and 
litigation.

and 
m

arket 
his crops. 

H
is/her 

contracts 
for 2002 w

ill 
be w

orth 
less and,

in 
m

any 
in~

tances, 
m

ay be econom
ically 

non-viable

T
his 

analysis 
is 

not 
altered 

by 
the 

new
ly 

enacted 
law

s 
that

T
he proposed 

rules 
are against 

the "general 
w

elfare 
of the state."

T
he 

higher 
alpha 

producers 
w

ho w
ere subsidized 

to convert 
their

T
he proposed 

rules 
w

ill 
ham

per 
the taxed farm

er's 
ability 

to grow

O
B

JE
C

T
IO

N
S

-=
-14

F
oreign 

grow
ers 

w
ill 

replace

.T
he aggregate 

effect of the

~

T
his 

w
ill 

engender

'-

G
erm

any, 
for



(a

See C:hapter 313, Laws of 2002,aside existing planted hop acreage.

Section 138. The enabling st$.tute does not empower the Department or

the Washington Hop Comni1ission to take and competitivemoney

advantage away from farmers growing a crop ~d give that money and

competitive advantage to farIjners who claim they are not growing the

c. The proposed rulesl violate state and federal antitrust laws.

1. State Law Violations.

The proposed rules violdte state ant-trust laws. For example, RCW

§ 15.65.600 provides:

The director [of the Department of Agriculture of the
State of Washington] shall protect the public interest
and the interest! of all consumers and producers of
every agricultural commodity regulated by every
marketing agreeIilent and orde.r issued pursuant to
this chapter and! shall neither take not authorize any
action which $hall have for its purpose the
establishm~nt or TtIaintenance of prices.

Id., italics added.

The clear intended purpose of the proposed agency action is to

establish and maintain a higher price for hops, in violation of RCW

The price of hdps per pound has fallen to historic lows,§ 15.65.600.

~y implementing a set-aside program thebelow $1.00 per pound.

the international supply of hops,Director is attempting to r~duce

",-
OBJECTIONS -15



1 increase international demand and thereby increase and maintain higher

2
prices for hops sold by Washington growers.

3

4

2. Federal law violations.
5

6 The proposed legislation violates the Sherman Act, 15 V.S.C. 1-7.

7 Under 15 U.S.C. 4 it will be the duty of the United State's attorney to

8 bring a federal action to enjoin these violations. In order to escape
9

liability under the Sherman Act, the Department will have the burden to
10

prove that its proposed rules fall within the protection afforded by the
11

"state action immunity"~ a burden it will not carry:12

13 The [United States] Supreme Court has announced a two-
prong test for determining when the state action doctrine
immunizes a defendant's conduct from the antitrust laws:
"First, the challenged restraint must be one clearly
articulated and affirmatively expressed as state policy;
second, the policy must be actively supervised by the State
itself." California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 105 (1980) (citations and
internal quotation marks omitted). The Court has held that
state action immunity is disfavored, ml.1ch as are repeals by
implication". Federal Trade Comm'n v. Ticor Title Ins. Co., 504
U.S. 621, 636 (1992) (citing Lafayette v. Louisiana Power &
Light Co., 435 U.S. 389, 398-99 (1978)).

14

15

16

17

18

19

20

21
The Ninth Circuit has articulated the application of the

first prong of the test to the conduct of private parties that
are regulated by state agencies: Columbia Steel Casting Co. v.
Portland General Electric Co., -F. 3d -, (9th Cir. 1996).

22

23

24

25 California CNG, Inc. v.. Sou. CA Gas Co., 96 F.3d 1193, 1196
(9th Cir. 1996). :

26

27 ",-
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adm
inistration.

$10junit 
tax 

and 
engage 

in 
other 

far-ranging 
and 

tim
e 

consum
ing

need

fields 
allegedly 

set-aside 
to 

assure 
com

pliar.lce.

w
ill 

require 
the 

A
dm

inistrator 
to 

engage 
in 

on-sight 
inspections 

of 
hop

is 
severely 

understaffed 
and 

ill-equipped 
for the 

task.

on 
the 

W
ashington 

H
op 

C
o.

burden 
for im

plem
enting 

W
A

C
 16-532-040 

and W
A

C
 

16-532-025 
w

ill 
fall

also 
the 

active 
supervision 

of that 
policy 

by the state.

of A
griculture 

m
ust 

not 
only 

show
 

a clearly 
articulated 

state 
policy 

but

liability.

subsidized" 
f

affirm
atively 

expressed 
state 

policy.

statutory

them
 

w
ill 

be 
used 

to 
subsidize 

farm
ers 

w
ho 

do 
not 

grow
 

hops.

regulated 
by 

the 
proposed 

rules.

expressed 
state 

policy.

to 
m

onitor

H
op 

farm
ers 

w
ho 

grow
 

hops 
are 

private 
parties 

w
ho 

w
ill 

be

S
ee C

alifornia 
C

N
G

, Inc., 96 F
.3d 

at 1200.

schem
e

b). 
A

ctive 
supervision.

a).ing w
ill 

not enjoy "state 
action" 

i

~

T
he 

A
dm

inistrator 
w

ould 
be 

statutorily 
required 

to

on-going 
com

pliance,

is T
here 

is 
no

not
supported

ssion 
A

dm
inistrator 

(A
dm

inistrator), 
w

ho

T
he 

$10 
pe~

 unit 
tax 

im
posed 

upon

"clearly 
articulated 

affirm
atively

T
hus, 

the 
"actions 

in 
providing

bycollect 
and 

account 
for 

the

a
clearly

~T
he 

adm
inistrator 

w
ill

unity 
from

 
antitrust

;.'- ld. 
at 

1202.

T
his 

supervision
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aside program.

this legislation to this point. These private individuals are likely to be

substantially involved in efforts to assure payment of the subsidies and

maintenance of high hop prices, in violation of federal antitrust law,

D. The Department is attemptin2to ree:ulate interstate

commerce in violation of federal law.~ ---~- --~ --

The State of Washington is attempting to regUlate interstate

commerce by affecting the supply and price of hops nationally (and

indeed internationally), in violation of federal law.

E.

The Department is actin2: within an area reserved to the

federal government.

The proposed rules fall within the a regulatory area reserved to the

federal government, U. S. Department of Agriculture. Perhaps the best

evidence of this is the U. S. Department of Agriculture Marketing Order

Regulating the Handling of Spearment Oils Produced in the Far West, 7

2 Banks that have loaned money to spot hop fanners who are now at risk of defaulting
on loans are positioned to receive the subsidized money through repayment of loans.

",-
~
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CFR 985, (Spearment Marketing Order) promulgated pursuant to 48

Stat. 31, as amended (7 V.S.C. 601 -674). Indeed, hop growers have

already begun the process of drafting proposed regulation for the u.s.

Department of Agriculture that is similar to the Spearrnent Marketing

Order. The drafter of that order has been approached by hop growers

marketing order forand has agreed similar proposedto draft a

U.S.D.A.3 The State is beyond its authority,enforcement by the

encroaching into a regulatory area reserved to the federal government.

The prouosed rules violate the State and federalF.

constitutions.

The proposed rules violate the Washington State Constitution and

the Federal Constitution in a variety of ways, including, but not limited

to equal protection under the law and due process.

As described above, the rules apply to similarly situated hop

Some growers will be taxed whilegrowers in drastically differing ways.

3 This parallel federal regulatory process has been acknowledge by the Washington Hop
Commission administrator:

It is important for growers to understand that the regu1atory process to
establish this proposed Washington Hop Commission hop set-aside
program is paral1e1 but independent of activities currently being
coordinated by Hop Growers of America, which inc1udes the deve1opment
of a proposed Federal Marketing Order and securing commitments of
acreage reduction and support via the submission of Hop Producer

Agreements. ,

April 9, 2002, Internet memorandum of Administrator Ann George.

"'-
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Spin-off litigation will follow. Contract disputes will surely arise.

Farmers who contracted before enactment of the $10 per affected unit

tax will need to pass this cost on to buyers, or incur considerable

economic harm. Buyers will resist. Contract disputes and litigation will

The Department and the Commission, having caused theselikely ensue.

conflicts, may be liable for the damage.

VI.

CONCLUSIONS

The proposed rules should not be enacted.

OWENS, JAMES & VERNON, P.A.
/'

~

LEANDEKL. " WSB#24043

Attorney for ClaImants

CERTIFICATE OF SERVICE

I hereby certify that on the ~/day of May, 2002, I caused to be
served a true and correct copy of the foregoing instrument by
FACSIMILE, E-MAIL AND FEDERAL EXPRESS addressed to the
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"VIA FAX: 1-360-902-2092 -AND FEDERAL EXPRESS"
wsdarulescomments@agr.wa.gov
Deborah Anderson
Commodity Commission Coordinator
Washington State Department of AgricultureP a Box 42560 .

Olympia, W A 98504-2560

~(/; A. ~. ,,) £ /; ~ /~ t1I ,a;~~ '~e1~4"'tf":'

~

5

I).
5

g ~
: co
-..J
g..., co
-1/1
I) >.
-G)
-c:
I) ...
~ 0
~ .) , ",-

OBJECTIONS -24

0
N
M!!

"5I/)

~1:5

"8
~
t:

g
0
U")
N

m...'"
~

~
OJ

0
a.

Q)...
~
.:.
Q)
M
Q)

0.r:'"~
aic
<II

"<
'0
:;
~
U



-n
'F

~

)Proposal to Amend Hop' Marketi~g t~der to
Implement a Special Assessment
on Hops and Conduct a Set-Aside Pr gram

FINA1
DECISION

PROCEPURALBACKGROUND

This. the Washington State Department of Agriculture
(WSDA) purs cted hop producers to establish a special
assessment fo e amount of $.05 per ,pound. of hops (or $10 per
affected unit) growers wli6 contract with'the Commission for a
set-aside of ex grant the Washington Hop Commission
authority to i ing the 2002 production season pursuant to the
authority set f ..;::..;,"':1,;'.,-,". '.;.

--, --.' :';'; .to".;'..:,.:' .:. ...: ;'

On Ma e wpshington State Code Reviser a Notice 'of---
Proposed Rul ment on t~e pr,oposal to amend the H9P
Marketing Or n additional asses'sment on hops and grant the
Hop Commiss de program by p~oviding that the, Commission

, "'" '-.' ." ..'

may enter into ay.hop producers to set a.slde orremov'e from
production exi the2002-productionsea'so-n. The notice was
published in t March 20, 2002 ~(WS~ ~2-06-1"30).

, ..: .:- .' ~. .,

The language of the proposed a~endment is set forth in Attachment A

Also, on March 20, 2002, WSD issued a Notice of Public Hearing on Proposal to
Amend the Hop Marketing Order to af£ cted hop growers and other interested parties. The
Notice was also published in the Yakim Hera]d Re ub]ic on March 21 and 23, 2002.

Pursuant to RCW 15.65.080, a Pfblic hearing was held on 'April 9, 2002, beginning at
10:00 a.m. at the Yakima Masonic Cent r, 2nd Floor, 504 North Naches Avenue, Yakima, W A.
Written comments on the proposal were accepted through the-close of business on April 9, 2002.

~

The Washington Hop commiss ~.n was foffi1ed under a Marketing Order approved by a
vote of the affected producers p rsuant to the Washington State Agricultural Enabling
Act of 1961 (Chapter 15.65 RC ) and became effective on August 1, 1964.

1
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2. The Washington State Agricultural Enabling Act of 1961, Chapter 15.65 RCW, sets forth
the fol'owing purpose and policies: .,' ...;",

RCW 15.65.030 Declaration of purpose and police power.
The marketing of agricultural products within .this state is affected with a public interest.
It is declared to be the policy and puIpose of this chapter: ' ""

To promote the general welfare of the state by enabling producers of agricultural -
commodities to help themselves, in establishing.Qr.Qf:!l:i, fJ!i.r, sound, efficient and

J!n.h-a~~d marketing, grading a~d standardizing of the commodities they produce,

and in prom.oting and increasing the sale and proper use of such commodities.

.' ,

RCW 15.65.040 Declaratio~ of policy. It is he!eby declared to be the policy o~ .this

chapter: ..., :",.-;

-

(1) To aid agricultural producers in preventing economic waste in the ~arketing of
their agricultural commodities and in developing more eff~n! methods of marketing
agriculturalpro~ucts. ."-

(2) To enable agricu.itural producers of this state,-wi~h the aid of the state:

(a)

(b)

'. '""" ': ". -; ~.

To develop, and engage in research for dev~loping better and more efficient
p!?ducti<?n, marketing and uti~ization.ofagricu~tural produ.cts; :

" " , " -'." .,' ., (.:
To establish orderly .~arketing of agricultu~al commodities; ..."

To provide for uniform gr~ding and proper preparation of agricultural
commodities ~o! market;

To provide methods and means (including, but not limited to, public relations and
promotion) for the maintenance of present markets and for the development of
new or larger markets, both domestic and foreign, for agricultural commodities
produced within this state and for the prevention, modification or elimination of
trade barriers which obstruct the free flow of such agricultural commoditie~ to
market;

(e) To eliminate or reduce economic waste in the marketing and/or use of agricultural
commodities;

(f) To restore and maintain adequate purchasing power for the agricultural producers
of this state; and

(g) To accomplish all the declared policies of this chapler

Page 2Final Decision
Petition to Amend Hop Marketing Order



, ,- ., '. ,.' .J " ..-, ..
(3) To protect the interest of consuinersbyissuririg a sufficient pure and wholesome
supply of agricultural commodities of good quality at all seasons and times.

Chapter 313, Laws of 2002, Section 138 affirms the hop commodity board's authority to
enter into contracts, at its discretion, with individual producers of hops to set aside or

remove from production existing planted hop acreage.

3

The Marketing Order establishing the Washington Hop Commission, Chapter 16-532
WAC, currently provides for the following programs to be carried out by the
Commission:. .

4

WAC 16-557-030 Marketing order purposes. The order is to promote the general
welfare of the state, to enable producers of hops to help themselves establis!1 orderly, fair,
sound, efficient, unhampered mark:eting; facilitate culturaiand haiVestingi~provements
and regulate unfair trade practices within the industry. To carry out the purposes of the
order, the board maypr,ovide for a program in one or more ,of the ~oll°V:ling areas:
.Advertising, sales, and promotions for maintaining present hop markets and/or

creating new or larger market.s for hops to increase sales; ,
" .' .

.Providing research regarding the production, processing, and/or mar,keting of h~ps;

.Providing by rules uniform labels ~nd labeling requirements' of hops and provide for
inspection .and enforcement. to obtain compliance;- ~ ::

.Investigating and acting t.Q prevenl-9.LS&Irect unfair trade pras;tices- or false

advertising; .
.Providing marketing information and services to hop producers; and
.Participating in federal or state hearings ,copcerQing regulation of the manufacture,

distribution, sale or use of pes.ticides. '-', -' '. .'
, : .',

Pursuant to RCW 15.65, including RCW 15.65.050, WSDA asked for testimony on the

following matters at the public hearings: .
5.

Does the proposed amendment to Chapter WAC 16-532, the hop marketing order,
further the policies in the statute, RCW 15.65 which include providing methods
and means for maintaining present markets and restoring and maintaining
adequate purchasing power for hop growers in this state'? Is the amendment
needed to fulfill these policies for the state's ~op industry? Explain why the

amendment is or is not needed.

(a)

Does the proposed amendment accomplish the purposes and objects of the
marketing order which include promoting the general welfare of the state,
enabling producers of hops to help themselves establish orderly, fair, sound,
efficient, unhampered marketing and standardization of hops, and regulating
unfair trade practices within the hop industry? ..-

(b)

Can the purposes and objectives of the amendment be accomplished
independently without amending the marketing order?

(c)

Page 3
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..', , i-i. ;.J,..:.~.::~,~;!§~~~t~, .., : :, J ':Ji::. ;,. rEsTIMg~ ONPR~POSA~.: ..;; .,.t.,_: ,.- . ( .\.'::""';"~1'::?:.~~:;5.~j!"~5;-..0'" ..' .,.. .,.'. ~ :, ': ,; ,'; ..;.: ° .,,: .'. : '0.. , ;, ,.. " , .' ;~ .". .,' ,

In addition to the oral testimony given at the hearing held in Yakima,.WSDA received written
testimony. Many of those who provided o~al testimony also submitted written testimony.. A
total of 27 individuals either provided oral and/or written testimony. An additional 23
individuals signed in at the hearings but did .~ot p~?vide either oral o~ ~ritten testimony..

1 Supporters of the proposal to establish a special assessment for the 2002 production
season, and to grant the Washington Hop Commission authority to implement a set-aside
program cited the following reasons in support of the proposal:

(a) There ~ust be a reduction in acres in or,der to get supply and demand back in balance.
Growers must reduce acr~age or many may not be able to continue growing hops.

" ' ,'. .

Because of the large investment in specialized harvest equipment it will be very
difficult to ,change farining practiCes and grow other crops. '. ' "

':' -., 0 , '. , .., '.. ,. ',: ",'
0 0

,'.".;:'"o:-:'-.,..,r :,".':, ~:';.
., Washington State is a world leader in providing hops to breweries aio'und the

'"world. For others-to strive for a balanced market, Washington must first lead by
.example by responsibly managing produ.ction. "oJ" o' -' "-

.,.' The buildup of inven'tory h,ascreated an overs.u I ituation with lower .
';. which mus e correc e In e near ure.

.There is an oversupply of hops even after tWo warehouse fires and a devastating
-hailstorm. The oversupply problem would have been much worse without the

fires or storm. '" '-'
, :,';,.:,",", -;'~J".:::' ':~;.'.;.!,: :~i.,.~::::'.:!)

..,'. -, '-.'.. ~ ".:,' ..,. ..., .

(b)' Td i~sure the long:"term future of the' ~.opJndus.try, .thegro~eis n~ed. t~ establish a

system of~an~!QIY c!!n~ll~d production accom'panied by any measures necessary
to implement any agreed ,to action: " " r

~ the fre~!kel .cmrect oversY!?Plycould result in a substantial number of
growers forced out of the industry and the entire industry weakened as a result.
Future problems will be much greater,' if the industry does not act now.

conomic means (free market are not a viable 0 ti .Such an approach sends a
message t at growers are irresponsible. It will destroy the infrastructure of the
industry and reduce the willingness of financial institutions to lend. It will cause
brewers to hold off for even lower prices and growers elsewhere to wait for our

collapse.
Most growers support analtemative to the free market approach.
The proposed amendment is the first phase in an effort to deal with the problem;
th will be a federal marketing order. .

(c) The proposed amendment is needed and will provide a means for maintaining present
markets and purchasing power for hop growers in Washington.

The proposal is necessary to reduce excess acreage,
The proposal gives growers an exit strateg)'.

Page 4Final Decision
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~

The roblem cannot be:' Corre e ro osed amendment. \
The proposal supports the marketing order. ;'~, ; .:' \

The proposal would promote the general welfare and does benefit Washington
State.
The proposal would provide stability in the market place. .
The proposal offers an orderly way of elirninating~~~~~~~.
The amendment will afford growers the time and money needed to adjust their
farming operations to the global market.
The proposed amendment will provide funding to participating farmers that will
cover fIXed costs associated with their idled ground during this transition period.

,

(d) By 'addressing the problem together as an industry instead of following the "each man
for "himself' approach, the hop industry will succeed in bringing balance to the market
and.~~su~e t~at ~:t~ad.1h~'y'making solvirig the problem of oversupply
less of a burden on anyone grower.: -

.-

Historically voluntary plans failed because s~al.Ier ~ro~ers took advanta~e of-
se\!?ra! larger f[fowe~ho .s~t a~id.e acr~_ag;-:. The program must be mandatory
and every grower must partICIpate m order for the program to be successful.
A representative group of growers put thepr6posed program together to deal with
the problem of overproduction. All hop growers were contacted so that they could
participate in addressing the oversupply issue. ...;, ."

The C?st of this P!ogram and its:benefits will be ~d equallya:~ro~s~
W~~hIn~to~op Industry ~ertlm~:' '. c.; ,Co'::,;:. ..: '

Thepioposalshouldbeputto.avote.. .' :.. -.;::...,.:11 .: .;.,

Clearly, even the growers participating'in the set aside 'are going. to lose money.
However, all had a part in this overproduction and all should share in the
reduction. .

(e) Large brewers are unwilling to sign forward contracts for a" product that has been
consistently overproduced for more than a decade. Several of them have stated that
until growers bring supply in line with demand the hop. industry can expect no
significant changes in their buying practices. .

2. Four lending institutions testified in support of the proposal:

Unless growers take steps to restore profitability and remain viable, lenders will~~.Q~rom the maEket: -

The challenge to the hop industry has not resulted from changing lending -

standards but from changes to grower's balance sheets and profit and loss
statements caused b oversu I a build u of inventories.

versu y has resulted in crops being sold below cost of productio
The limited number 0 uyers coupled with an imbalance between supply and
demand has resulted in the interest cost of inventory being shifted to the grower.
This has put financial stress on both banks and growers.

Page 5Final Decision
Petition to Amend Hop Marketing Order



,', .Gi~wers need to collectively solve the_p~ob)~~.:.:~.;., .!,'-~-.:::"..;"':.' .;: -f~;~~£~fi
.The proposal in a good step in the right direction. -..

, :;:.; ('..:. --",.j.. .,' ..'. .: -c., , c.. .: -.:.~ :

Opponents to the proposal to establish a special assessment for the 2002 production
season and to grant the Washington Hop Cornrnission authority to implement a set-aside

progra~ ~~ted the, fo!!owing reasons in opposition to the proposal:

3.

(a) Using the Hop Commission for collecting fees for crop reduction is far from the
intentions for which it was formed.

.' ..' , .

The proposal is in conflict with RCW 15.65.040(2)(1), which prohibits sales
below the cost of production or sales to liquidate inventory as well as other
sections of the statute.. The proposed changes conflict "with RCW,15.65.040(2)(1)

:and (3); RCW 15.65.340(3), (4) and (6)(a); a~d..RCW 15.65.370., -
". .~ .."'.. -, ..

..The proposals are counterp,roductive and will not allow for unhampered
." '-. ~_. J. .' -,-

marketing as the state will become involved in a process that discriminates
between grq'yVers based on marketing philosophy. .-: .c ..-, ;'-.The 

objectives of the proposed amendment do not carry out the mandate dictated
c.. by the enabling act. The set aside program does not advertise or promote the

Washingt<:>n.40p industry. It does not maintain or crea~e present.markets (it in
fact destroys markets) a~d it does not provige for any research~.~;
This program is not intended to increase.the sale of hops; it is intended to': 
d~crease the sa~e <;>fhopsfrom Washingtqn.~tate. ;;{,:. (; ,,' .: ,'";. -,

-.Thlsameridiri-ent does nothing..!.?- ~~~~e~~P!!:::~~~t..l!1ark.et:S..:f~~, ~ashington hop
growers. If anything, this proposed amendm~n,t mgs:t.liJcc;:ly ;~°u.ld cause a
.d~creas~ in W?shington ~tat~s' glob?l D:1?!~eJs.hare fqr ~op.s. ..'.

c. The proposal is venturing into un~own territory. No o~her commission does this.
The set aside program does not advertise or promote the program and is contrary
to stated goals of WSDA concerning the hop marketing order. The amendment
does nothing to preserve present markets .for Washington State hops.
The Commission does not have enough control of U.S. hops to fix the oversupply
and the proposal will penalize Washington growers.
The assessment is contrary to the policies in the statute by adding an unfair
monetary burden to only a segment of the industry.
There is good evidence that 6,500 or more acres will be idle in 2002 without
intervention. Growers with unsold hops will be setting aside acreage.

\b) An additional assessment on Washington hop growers would interfere with pre\lious
hop contracts.

Buying and selling of hpps is usually done on multi-Y.e?r contracts and a
significant amount of growers already have contracts. ":These growers will not
have an opportunity recapture the assessment in the form of higher hop prices
because they have already marketed the majority of their bops. The increase wi I]
decrease net margins by anywhere from ~ercent to 50 percent.
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This amendment 'would affect Washington growers invastly differing ways
according to their ~old~head po~i~!~. Growers who have done a good job of
marketing their future hop crop will be greatly p~n~.1i:zed ann ~~kf"~ turnm_on~
over to growers that ha iled to cover their cro s. Growers with
unso ops will be setting acreage aside while growers with contracts will be

growing acreage.
The amendment would bring into question every submitted operating budget on
which financial institutions had based their lending decisions.

(c) If Washington loses long-tenn market share to other countries or states, the
purchasing power of the industry will be decreased.
.The amendment would diminish the market for Washington hops by making them

more expensive in the marketplace.
.: Since the current imbalance in supply and demand is a global issue, Washington

, State cannot correct the problem itself and should not be expected to shoulder the
burden alone. ' ' " ,. " .' , ,

.If the Washington hop producers are'perceived by large brewers as being'
responsible for a significant decline in hop acreage, it is reasonable to-expect that
these large brewers might shift their purchases to other states or Countries-.~ '

.There is no way that concerted action by Washington growers can force a
reduction in the production' from other areas. The one s.ure 'way the market will
come back into balance is if the normal laws of supply and demand are permitted
-tooPe.ra!e.'. -,;-:..'._:" "-: :_,,,-,~~._,.-~.:1_,::. i,.:'-'-'.-:-

, -' .-Washington hop producers c6in'mand II p~r~pLof the market share. Oregon and
Idaho account for anotheL23--p~~.. By agreeing toa -6,OOO-acre reduction, ;.-

_Was_hington is ag:eeing to. a ~~~L~~~ ~~ ~~:~ea~e. -T~is amendment
guarantees WashIngton wIll lose market share. --

(d) The timing of this amendment makes it impossible for growers to know if the subsidy
will be available for the year.
.Hop .growers must know by the end of May whether to string their acreage or not

and the final out come of the amendment will not be known until July.
.A one-year assessment would, at most, be a temporary measure. It does nothing

to guarantee that the set aside acreage will not come back into production in 2003.

A tally of the attendance at the hearings and the positions of those providing oral or
written testimony on the proposals to amend the hop marketing order under WAC 16-532

is as follows:

Of the 27 individuals who provided written and/or oral testimony:
17 supported the proposals
10 opposed the proposals

(a)
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(b)
' ..,:,~:~/~~~if~~Of ~he 23 mdlvlduals ~.ho..sl'ij;ll~d _m.at.the .he~ngs an~ whp dld.not pr.ovlde ':{;!}"~1,"~f4--;l~1~

testlillony:'..:...: "',~,-,.,:,:;.:':.:I.,-;.,:.,-;.,:..::'~1.,::; ." ";":~'~:;"::
.-:--,:' :;.14 supported the proposals .'.'. .:.-" ". .:": ..c'

2 opposed the proposals,.."\ :.' .' .
6 did not indicate a position ' '

I1 spoke for another not in attendance

(c) Of the total 50 individuals:
31 supported the proposals
12 opposed the proposals
7 did not indicate a position. ., .c.,"'.

.I. ,':' :.;

: .RECOMMENDED DECISION

-:;, :~:. .'. ;".' ';
.On May 6,2002, the Acting Direct~r issued a Recomr:ne~ded D.e_c~s~9n.t.hat proposed to

send the proposal in this matter to .referenduI1:I pursuant th.e authority set ~orth in Chapter 15.65
RCW. On May 8, 2002, the Recommended Decision was mailed to all hop affected producers
and interested parties. Under the provisions of RCW 15.65.110, notice was given that
Exceptions: or Objections to the .Recomm_en.d~d. Decis.i<?n mus~.be filed wi.~~the. Acting Director

by5:00p.m.May23,2002.. ,- _i. .'., ,.:: ,.,
,. ", ' .," .!

EXCEriIONS ANDOB.TECTioNS FILED WITH THE DIRECTOR
.,

: , l ;; :,i ;.'f,.. ..::-; ,.;; -:. ;!, .':: .:,.,':. .

The following Exceptions and Objections to the Recommended Decision oq.the ,Proposal to
Amend H9P MarJceting Order to Implement a SpeciaIAs~essme~ton Hops' and Conduct a Set-

, '" '. ,.', , ., .,.. ' , -.

Aside Program were filed w,ith-the-pue.cior: ,';'." .,;. .'('.,'- :.:
., c' , .., ~.. ' .--, .-, c., I , -.,

1.
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.A question was raised on what happens if the proposed acreage did not meet the
, .6,000.-acre minim,um or exceeds the 6,500 maximum. '"

.It was claimed that because of incorporation of a deadline of April 25, 2002 that
occ~rred befo!e the ~ules are law, growers who did not commit acreage based upon
the assumption that the set-aside program would not become law are now faCed with
the reality they will not qualify and,must bear the $10 per unittax imposed to fund
the program. :" , .-,

.It was stated that there is no criteria to determine what a "qualifying acre" is or when
it would be detennined. :

.Questions were raised about when total funds would be collected and what reasonable
administrative costs would be.

.The proposed language for WAC 16-532-040 was alleged to be vague and
ambiguous. When is a hop "produced" and subject to an assessment? It is not clear
whether the rule imposes an assessment on hops harvested in 2001 that are held in
cold storage and produced into pellets and from which oil or lupulin is extracted in
2002.

.It was stated that the proposed rules would not prevent hop farmers who refrain from
growing hops in one field from planting and growing hops in another field.



r.

It was stated that the proposal did not addre~s issues between tenant hop farmers andlandowne~s where tenants have already ~bandoned planted hop acreage".; ."

2. The proposed rules were alleged to be beyond the scope of powers granted to the
Department of Agriculture and the Washington Hop Commission: ..

.A comment was received that the WSDA or the Hop Commission is not empowered
to impose a p~i!iv!:.- t~on hop growers to pay other growers not to grow hops. The
proposal was alleged t<;> run contrary to the declaration of police powers set forth in
RCW 15.65.030.

.-It was claimed that the proposal penalizes farmers who had the foresight to contract
.:. their hops for the year 2002 and who negotiated contracts withou't the knowledoe that

..' b

a $10 per unit~would. be impos~d ';lpon them~ -~ .

.Som.e 1?~lieved that the rules give subsidized or "spot market". hop farmers an unfair
economic advantage over the taxed or "contracted" hop farmers..,. ' ..

.It was stated that some growers have contra~ts that were made two or three years ago,

.It was claimed that there is no statutory authority that authorizes the imposition of an
assessment for the purpose of paying growers. The amendment is alleged to add an
unfair burden to only a segment of the industry who had pre-existing contracts.

.' ."

...It was also asserted that the assessment would add a financial pe.nalty to those
growers.who were successful in marketing their crops and reward those growers who

.'..' ,. .
chose not to sell theIr hops.

3.

It was contend~d that the proposed rules "~iolate state arid federal arititr:ust laws.
~ lOne claim was that by implementing a set aside program, th~ Di.rectQr.Ylould be :, ,. .'."

attempting to reduce the inter~ational supply of hQPs, increase international demand
and thereby increase and ~aintain.higher prices for _hops sold by ~~~~ington

: growers. ..'.,. c.
..Another claim was that the concentration of so much hop production in so few

individuals raises at least the issue of anti-trust considerations and the potential for
price manipulation and restraint of trade.

4. It was contended that the proposed.rules violate the Shern1anAct, 15 V.S.C. 1-7.
.It was stated that hop farmers who grow, hops are private, parties who ~ill pay a $10

per unit tax imposed upon them to be used to subsidize fanners who did not grow
hops. The statutory scheme is alleged to ~~~!:.~.9!~.Q~x~ea~l~ articulated and -

~!J1la1iJl~~ ex:~<;se_d stat~olic~. -
.It was stated that SDA must also show the active s rvision of the ex resse tat

J!.~ Implementation will be by the Hop Commission which is viewed as being
understaffed and ill equipped for the task. Supervision is viewed as requiring~

~ ~e~~ of hop fields allegedly set aside to assure compliance.

It was alleged that the state is attempting to regulate interstate commerce by affecting the
supply and price of hops nationally and internationally in violation of federal law.

5.

It was contended that the proposed rules fall within the regulatory area reserved to the

federal government.
6.

Page 9Final Decision
Petition 10 Amend Hop Marketing Order



(- "",

7.
o' "'" .; -I of .'. , , .; , , ..:, ,-.' '. ., ..'.. ,

It was alleged that the proposed rules violate.. the state and federal. Constitutions including
equal protection under the Jaw and due process, .

8. The comments contended that the rules arbitrarily tax farmers growing crops. 'The
amount of assessments collected would be reduCed by administrative costs that are
alleged to be unknown. The total acreage committed was alleged to be an arbitrary
minimum amount of 6,000 acres that does not.take into consideration acres likely to be
replaced by hops grown in other states.

9.

10

It was Contended that WSDA has not fo~lowed the AP A (RCW34.05.325). The-
s icitation letter referred to in WAC 16-532-025 was mailed rior to what was viewed as
pro er notice and c::omment and rior to rulemaking procedures being implemente .

'" "" "- "."

It was contended that the proposed rules would be enacted after the April solicitation and
sign-up deadline". Growers who have already entered into hop contracts for the sale of
hops would be taxed. ...'i. .",

11 It was contended that the recommended rules wo:uld not survive judicial scrutiny.
Contract disputes and litigation will likely ensue between private pa'riies. WSDA and theCommission were also viewed as potentially liable. ": '

12. It was contended that the proposal does not maintain pres~nt markets

13.

.., , -.,

It was noted that of the 17 individuals who provided written or oral testimony in support
of the proposal, 4 were not hop growers.' It was claimed that i'here is aiso legitimate
reason to believe that some growers who provided testimony in support ma:y now vote
against the proposal due. to the fact that over 6,000 acres of hops have already been
removed from production without the propose? assessment. ' '

14 There were contentions that restricting acreage does not maintain markets:
.It was claimed that the program was not about wealth creation, but wealth re-

~~~~~~~~~~~~.2~~ .
.It was stated that the NatIonal Agricultural Statistics Services has calculated that the

2002 US hop crop is 67 percent sold. This means growers have contractually bound
themselves at a pre-determined price level. .

.It was stated that this program is supposed to be designed to let hop yards be idle but
instead it was claimed that the ~~r~ being transplanted into better va~ties so thL

~~~.!!2e yards will be in full production with more alphas~.
.It was stated that growers on the open market would now profit because acres

committed to set-aside might allow them to sell their hops in inventory. Growers not
selling on the open market will allegedly be penalized.

..It was stated that market forces and the law of supply and demand would dictate
prices whether or not there is an "orderly" reduction of acreage. The laws of supply
and demand were viewed as not needing help from the State of Washington to ensure
that hop growers bring supply and demand back into balance.
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It was stated that the economics of hop fanning have already dictated removal of
producing acres in the flIst three months of 2002.

It was alleged that .th~O percent increas~ ip~~~~ould only serve to further
burden hop producers.
It was stated that some tenants might gain a windfall by returning their leases back to
the landowners and not paying anything while collecting $300 per acre. The
landowners were alleged to be the ones who are taking care of the land, paying the
taxes, and spraying for p~v _~iIQsw. .,

It was stated that by allowing the set-aside program to proceed, this gives growers
hope that this will create a market, so they are going to grow t~eir hops without
contracts once again this year. It was alleged that next year will be worse because
~er alpha hO!1S are being pJanted apd the fact that some growers are still growing on
the spot market in hopes of selling at high prices: ", -

It was stated that there is no evidence or reasonabJe inference therefrom, that the set
aside program will in any manner reduce the crop year 2002 hop production.
It was claimed that no thought has been given to the fact that many grower entities are
controlled by the same individual(s). One entity can re,duce h~p acreage production
and another entity (controlled by the same individuai) can increase hop acreage
production. The net effect is that there would not be a reduction in hop production.

It was claif!1ed that there is no correlat~on between price being paid per acre to
presumably reduce hop production and the hops being pr~du~d on the acr~age.

It was alleged that ~he p~9posed- set asid~ pr9gram, app~ars !g-~~p<?_s_e_~~_~s_s.~~sment
by the larger hop producing entities on the smaller entities.' o__o, :,0 '- :-, :-:0

FINDINGS

Based on the facts, testimony and evidence received at the public hearing, the written
comments received by WSDA, the matters of which the Director may take official notice under
RCW 15.65.100 and the Exception and. Objections received following the issuance of theRecommended Decision, the Acting Director makes the following: .

The Acting Director finds that WSDA issued notices, held hearings and received public
comment in accordance with the requirements of RCW 15.65 and RCW 34.05.

1

The Acting Director reviewed the original record compiled prior to the issuance of the
Recommended Decision and considered all material filed during the Exceptions andObjections filing period. ~ _.

2.

The Acting Director finds that the hop industry appears to be ~eplv divided over the-
pu ose "ts. intentions fairness, administration and other as ects of the ro osal.

3.

The Acting Director finds that while the public hearing and initial comment period
served to raise a number of issues and potential problems with the proposal to amend the

4.
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..:.~;"../"':.';::;~~~~.1:.: ;~?P Mar~~ti~g ~!d~~ to ~pI~I!1ent ,a. ~peci: a,I ~~.eos_s~ent, o~. ~?pS ~d. to. conduc~.a i~t;~i!i:~~~~~~t~}
aside program, t1lQ.S.e~, blems were more ed and 0::,., ,,~::..;,,';~~~;;1'.'

resented ce tions and Db °ection .° win the issuance of the

urposes and olicoes would not be furthered b the aI and the proposed
amendment would not the purposes and objects for which it was propose °

5.

The Acting Director fi?ds t.he pr?posal is ~~l:~~~~ For example: .
, (a) The proposal falls to mclude ke defirnuons that appear to be essential to the

,en~ during the e.x.cePtions

(b) The proposal does not completely address how hops that were harvested in
'., 2001 and pla6.ed in storage, then processed into oils, extract, or lupulin in'. .; 2002 would be treated. ,'.:~ .';' :.

-.:: ' (c) The. proposal does,Dot address landowner/tenant issues related to acreage? that

has been abandoned by the tenant. ::, , , :

..' (d) ~~e pr,?posal does not take into account thiltmany hop growers have already
; contractually bound themselves at a pre~determined price level for the 2002

, ," "
'. crop year. .' ,. " -

(e) Theproposai does not address growers who purported to set aside acreage and
then replanted acreage with super alpha ho'ps or who planted new acreage.

.'.

6
.

The Acting Director finds that the Hop Marketing Order arid the enabling act (RCW
15.65) purposes and policies~~~e furthered by the pro~ai and the proposed ~

mendment .is not reasonably adapted to accomplIsh t~e purpos--esand objects fOfWhicb it

~proposea.. ,":,...",:-:-,.',..,

CONCLU~IONS
-

Based ?n the foregoing Findings, the Acting Director makes the following Conclusions:

1. The Acting Director of the WSDA has jurisdiction over this matter pursuant'to RCW 15.65.

2.

The Acting Director concludes that the proposal ~ill not serve its intended purpose tQ
provide the ho .a means to set-aside or remove existin .

produc~ioI!.

3. The Acting Director concludes that ~1]'P thi<: propo~~1 will nnt serve it.sJntended purpose-
or the olicie set forth' W 15.65 and WAC 16-532 this matter will not be sent to a
referendum of th cted hop producers. RCW 15.65.120 directs that no further action be
taken by the Director if the proposa IS denied in its entirety.--~ ~ -
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"NOW, THEREFORE, based on " the entire record in this matter, the Acting

Director enters the following: ". ..."

UNAL IlECISIQN

The proposal to amend the Hop Marketing Order to implement a special
assessment on hops and to conduct a set-aside program is ~ in its entiret}.'o

DATED this 30th day of May, 2002

~

f
William E. Brookreson, Acting Director
Washington State Department of Agriculture
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ATTACHMENT A

AMENDATORY SECTION (Amending ~SR 92-09-068, filed 4/14/92, effective 5/15/92)

WAC 16-532-020 Hop board. (1) Administration. The provisions .of this order and the applicable
provisions of the act shall be administered and enforced by the board as the designee of the director; .(

(2) Board membership.
(a) The board shall consist of ten members. Nine members shall be affected producers elected as

provided in this section. The director shall appoint one member of the board who is neither an affected
producer nor a handler to represent the department and the public.

(b) For the purpose of nomination and election of producer members of the board, the affected
area shall be the entire state of Washington. ,'i,.

(3) Board membership qualifications.
The affected producer members of the board shall be practical producers of hops and shall be

citizens and residents of the state of Washington, over the age 01 twenty-five years, each of whom is and
has been actually engaged in producing hops within the state of Washington for a period of five years and
has during that time derived a substantial portion of his income th,erefrom.

(4) Term of office. -,
(a) The term of office for members of the board shall be three years and one-third of the

membership as nearly as possible shall be elected each year.
(b) Membership positions on the board shall be designated numerically; affected producers shall

have positions one through nine and the member appointed by the director position ten.
(c) The term of office for the initial board members shall be as follows:

Positions one, two, three and ten. until June 30, 1967
Positions four, five and six -until June 3O, 1966
Positions seven, eight and nine -until June 30, 1965

(d) Terms of office for the board members serving at the time of the 1992 amendment of this
section shall be as follows:
Positions one, two, three and ten -until December 31, 1994
Positions four, five and six -until December 31,1993
Positions seven, eight and nine -until December 31, 1992

(5) Nomination and election of board members. Each year the director shall call for a nomination
meeting. Such meeting shall be held at least thirty days in advance of the date set by the director for the
election of board members. Notice of every such meeting shall be published in a newspaper of general
circulation within the major production area not less than ten days in advance of the date of such meeting
and in addition, written notice of every such meeting shall be given to all affected producers according to
the list maintained by the director pursuant to RCW 15.65.200 of the act. Nonreceipt of notice by any
interested person shall not invalidate the proceedings at such nomination meeting. Any qualified affected
producer may be nominated orally for membership on the board at such nomination meetings.
Nominations may also be made within five days after any such meetings by written petition filed with the
director signed by not less than five affected producers. At the inception of this order nominations may be
made at the issuance hearing.

(6) Election of board members.
(a) Members of the board shall be elected by secret mail ballot within the month of November

under the supervision of the director. Affected producer members of the board shall be elected by a
majority of the votes cast by the affected producers. Each affected producer shall be entitled to .one vote.

(b) If a nominee does not receive a majority of the votes on the first ballot a run-off election shall be
held by mail in a similar manner between the two candidates for such position receiving the largest number
of votes.

(c) Notice of every election for board membership shall be published in a newspaper of general
circulation within the major production area not less than ten days in advance of the date of such election.
Not less than ten days prior to every election for board membership, the director shall mail a ballot of the
candidates to each affected producer entitled to vote whose name appears upon the list of such affected
producers maintained by the director in accordance with RCW 15.65.200. Any other affected producer
entitled to vote may obtain a ballot by application to the director upon establishing his qualifications.
Nonreceipt of a ballot by any affected producer shall not invalidate the election of any board member-

(7) Vacancies prior to election. In the event of a vacancy on the board. the remaining members
shall select a qualified person to fill the unexpired term.

-1 -
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(9) Board compensation. No member of the board shall receive any salary or other compen~tio'n
but each member shall be reimbursed for .actual subsistence and traveling expenses'incurred through~=- !i\ .'

attendance at meetings or other board activities: Provided, That :)uch expenses shall be authorized by
resolution by unanimous ap,proval of the board at a regular meeting. .'

(10) Powers and duties of the board. The board shall have the following powers 'and duties:
(a) To administer, enforce and control the provisions of this order as the designee of the director.
(b) To elect a chairman and such other officers as the bo.lrd deems advisable.
(c) To employ and discharge at its discretion such personnel, including attorneys engaged in the

private practice of law subject to the approval and supervision of the attorney general! as the board
determines are necessary and proper to carry out the purpose of the order and effectuate the declaredpolicies of the act. -' .

(d) To pay only from moneys collected as assessments olr advances thereon the costs arising in
connection with the formulation, issuance; administration and enforcement of the prder. Such expenses
and costs may be paid by check, draft or voucher in such form and in such mariner and upon the signature
of the person as the board ~ay prescribe. ::- "" -" , .'" ,'. , .-

(e) To reimburse any applicant who ha~deposited mone~' with the director in or<:fer to defray the
costs of formulating the order.. --":' --, ..-,. _.'

(f) To establish a "hop board marketing revolving fund" arid such fund to be deposited in a bank or
banks or financial institution or institutions, approved for the depo:>it of state funds, in which all money
received by the board except as the amount of petty cash for each day's needs, not to exceed one hundred
dollars, shall be deposited each day or as often during the day as advisable.'; .~, .

(g) To keep or cause to be kept in acco'rdance with accepted standards of good accounting
practice, accurate records of all assessments, paid outs, moneys and other financial transactions made
and done pursuant to this order. Such records, books and accounts shall be audited at least annually
subject to procedures and methods lawfully prescribed by the state auditor. Such boo~s and accounts
shall be closed as of the last day of each fiscal year of the state 01f Washington. A copy of such audit shall
be delivered within thirty days after the completion thereof, ~oth.e govern9r ,)hedj~ecto.~, !he s,tate auditorand the board. .' C .'" "",.';~.~.~"

(h) To require a bond of all board members an~ e~ployees of the p<?ardinaposition of "trust in the
amount the board shall deem necessary. The premium for such tlond or bonds shall be paid by the board
from assessments collected. Such bond shall not be necessary if any such board member c;>r employee is
covered by any blanket bond covering officials or employees of the state ofWashingto,n. -

..(i) To prepare a budget or budgets covering anticipated income aryd expenses to be incurred in
carrying out the provisions of the order during each fiscal year. ."':-_'

(j) To establish by resolution, a headquarters which shall.:ontinue as such unless and until so
changed by the board. All records, books and minutes of board meetings shall be kept at such
headquarters. .

(k) To adopt r.ules and regulations of a technical or administrative nature, subject to the provisions
of chapter 34.05 RCW (Administrative Procedure Act).

(I) To carry out the provisions of RCW 15.65.510 coverin£1 the obtaining of information necessary to
effectuate the provisions of the order and the act, alpng with the necessary authority and procedure for
obtaining such information.

(m) To bring actions or proceedings upon joining the direc:tor as a party for specific performance,
restraint, injunction or mandatory injunction against any person who violates or refuses to perform the
obligations or duties imposed upon him by the act or order.

(n) To confer with and cooperate with the legally constituted authorities of other states and of the
United States for the purpose of obtaining uniformity in the adminiistration of federal and state marketing
regulations, licenses, agreements or orders.

(0) To imDlement a set-aside Droaram for the 2002 crOD vear. which shall include. but not be limited

from Droduction existina Dlanted hOD acreaae.
.{Q1 To carry out any other grant of authority or duty provided designees and not specifically set

forth in this section.
(11) Procedures for board.
(a) The board shall hold regular meetings, at least quarterly, with the time and date thereof to be

fixed by resolution of the board.
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(b) The board shall hold an annual meeting, at which time an annual report will be presented. The .-~f::~,;:k:;;

'pro~sed b~dgetsha" be presenl'edfor discussion at1h"e meetTng:"Notice of the annual meeting-shall be'~~'~;;~:: -~
given by the board atle?st ten da~ prjor to the,m.e.etingby w'ritten'notice toeach'prOducer an~ by'i~'{jiar:~.:~~~i~.~.
wire"neWs'services.andradio-televisionpress:.' C'" '. '..1';.:;("".:,.: .' ,.;-,'1!,;"",~,':."""-..;!{e; " .-, ., :;"

(c) The board shall establish by resolution, the time, placl~ and manner of calling speci~1 meetings
of the board with reasonable notice to the members: Provided, Tlhatthe notice of any special meeting may
be waived by a waiver thereof by each member of the board, : ;i_. ~.'"

NEW SECTION

WAC 16-532-025 Set-aside Program. The set-aside program for the 2002 crop year authorized
in WAC 16-532-020(10)(0) shall be funded with the special asses~;ments collected under WAC 16-532-
040(1)(b). The set-aside program shall be administered by the Bo,ard as follows:

(1) The Board shall enter into contracts with and pay individual growers to refrain from growing
hops in the minimum amount of 6,000, but not to exceed a total of 6,500, existing planted acreage.

(2) Contracts with growers shall be let on a first come-first served basis as determined by the date
of receipt of the written commitment of the grower sent to the United States Department of Agriculture -
National Agricultural Statistical Service in response to the solicitation issued by the Board in A-p-ril 2002_until
commitments are received totaling 6,500 acres. .'.. --.

(3) Payment shall be made under the contract ona per acreage basis, The contracts shall provide
for payment to the grower of a per acre sum equal to the total amount of the funds collected under WAC
16-532-040(1)(b), together with interest earned on the funds collected, if any, less the reasonable cost of
administration incurred by the Board, divided by the total acr,eage c:ommitted under subsection (2) of this
section. .-,

--
AMENDATORY SECTION (Amending WSR 97-17-096, filed 8/20/SI7, effective 9/20/97)

,. :. , ..., .'.WAC 16-532-040 Assessments and collections. ..., ...' .,,' ...
(1) Assessments. .c. ,; ,

(a) The ~nnu~1 assessment on all varietieS-of hopscshall be'~o dollars and fifty cents per affected
unit. ." ,"', ,'C"';~' .

(b) In addition to the annual assessment sDecified in (1 )(a). a special assessment on all varieties of
hoDs of ten dollars per affected unit shall beimDosed on hops Droduced in the 2002 crOD year. The

«tb)) 19 For the purpose of collecting assessments the board may:
(i) Require handlers to collect producer as'sessments from p,roducers whose production they

handle, and remit the same to the board; or
(ii) Require the person subject to the assessment to give adequate assurance or security for its

payment; or .

(iii) Require the person subject to the assessment to remit assessments for any hops which are
processed prior to the first sale; or

(iv) Require the person subject to the assessment to remit an inventory report for any hops which
are not processed or sold prior to December 31 of the year in which they are produced.

W!.sD. Subsequent to the first sale or processing, no affected units shall be transported, carried,
shipped, sold, marketed, or otherwise handled or disposed of until e"ery due and payable assessment
herein provided for has been paid and the receipt issued. The foreglJing shall include all affected units
shipped or sold, both inside and outside the state.

(2) Collections. Any moneys collected or received by the board pursuant to the provisions of the
order during or with respect to any season or year may be refunded on a pro rata basis at the close of such
season or year or at the close of such longer period as the _board determines to be reasonably adapted to
effectuate the declared policies of this act and the purposes of such marketing agreement or order, to all
persons from whom such moneys were collected or received or may be carried over into and used with
respect to the next succeeding season, year or period whenever the board finds that the same will tend to
effectuate such policies and purposes.

(3) Penalties. Any due and payable assessment herein levied in such specified amount as may be
determined by the board pursuant to the provisions of the act and the! order, shall constitute a personal
debt of every person so assessed or who otherwise owes the same, ;and the same shall be due and
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payable to the board when payment is called for by it. In the event any person fails to pay the board the full
amount of such assessment or such other sum on or before the ,date due, the board may, and is hereby
authorized to add to such unpaid assessment or sum an amount not exceeding ten percent of the same to
defray the cost of enforcing the collecting of the same. In the ev,ent of failure of such person or persons to
pay any such due and payable assessment or other such sum, the board may bring a civil action against
such person or persons in a state court of competent jurisdiction for the collection thereof, together with the
above specified ten percent thereon, and such action shall be trit3d and judgment rendered as in any other
cause of action for debt due and payable.
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